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A National Engagement process has been initiated to seek First Nations’ thoughts, insights, views and aspirations for the 
future of First Nations water law.  The existing legal regime, the Safe Drinking Water for First Nations Act is an empty ves-
sel that denies the fundamental nature of the Crown’s responsibilities and First Nations’ individual and collective rights.  
It was created by the federal government unilaterally, with no meaningful consultation and supplies no monetary or 
practical resources to actually provide clean drinking water and sanitation.  Long-decried inequities continue to grow 
and sustainable clean water for healthy communities continues to be out of reach for many. New challenges, particularly 
climate change and strain on source water from expanding resource development and new forms of contamination make 
our water future uncertain.

This paper has been developed by the Assembly of First Nations in partnership with experts on various aspects of water and 
wastewater. This paper and associated materials can be found at www.afn.ca/water.

Through this paper we hope to support First Nations’ deliberations by discussing what our water future should be and how 
legislative reform to replace the Safe Drinking Water for First Nations Act with a law that support First Nations’ individual and 
collective interests in sustaining the rights and health of future generations.

Please note that this is a discussion paper put forward ‘without prejudice’. It does not constitute statements of position by the  
Assembly of First Nations. Nor does the Assembly of First Nations, its staff, or its consultants have the right or mandate to speak  
on behalf of rights-bearing Nations.  This discussion paper is a resource for First Nations and its preparation and dissemination 
fulfils no part of the constitutional obligation of the Crown to consult with First Nations individually on matters bearing on 
aboriginal and treaty rights.

We encourage you to provide comments and ask questions on the issues set out in this paper.

Your comments will help to inform the development of a new First Nations water law. Comments should be sent to  
FirstNationsWater@afn.ca. We regret that we will not be able to respond to every email we receive though we may con-
tact you via email for more information or clarification. 

We acknowledge and give thanks to the water in all of its sacred forms. Water is life.  We ask you to join us in that truth and help 
us understand what you need, want, hope for and dream for our water future as First Nations.

Thank you;

National Chief Perry Bellegarde

 “First Nations hold the innovative solutions needed to improve  
the current situation and to generate lasting and effective approaches to ensure safe 
drinking water for our people.”

– National Chief Perry Bellegarde, Assembly of First Nations (2018 National Water 
Symposium and Tradeshow)
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Executive Summary
First Nations do not experience the same level of drinking water 
and sanitation as the general Canadian population. The federal 
government has the responsibility for the provision of these ser-
vices but has consistently and systemically under-funded First 
Nations creating a human rights disaster and an increasingly 
complex situation that must be resolved. The current federal gov-
ernment has sought to remedy this situation, committing ap-
proximately $2.5 billion for First Nations drinking water and 
wastewater since 2015. This is a good first step, but the actual 
need is much higher.

In 2013 the federal government passed a law that is prejudicial to 
First Nations, the Safe Drinking Water for First Nations Act (SDW-
FNA). The Liberal party condemned this legislation when it was 
passed by the last government yet it remains a valid law today. 
Many agree that the following key elements of the existing Act are 
completely unacceptable:

• It contains no commitment to the financial resources 
necessary for adequate water and wastewater infra-
structure.

• There was no meaningful consultation with First Na-
tions on its creation, implementation or the numerous 
infringements on First Nations rights and title that it 
creates.

• It explicitly overrides and overrules all First Nations 
laws and legal orders regarding water and wastewater 
that conflict with the SDWFNA.

• It imposes significant penalties, including jail-time,  
seizure of on-reserve assets and third-party manage-
ment in the event of non-compliance by a First Nation.

• It repeatedly attempts to absolve the Crown of past 
and future liability for systemic and chronic under-
funding and the extensive consequences that result.

Consistent and sustained First Nations advocacy has cre-
ated an opportunity to discuss what repeal and replace-
ment of the SDWFNA can and should be. Numerous Reso-
lutions from the Chiefs-in-Assembly mandate the Assembly 
of First Nations to advocate for the repeal and replacement 
of the SDWFNA. This Discussion Paper is a core component 

of a regionally led national engagement process to help un-
derstand how best to repeal and replace this problematic 
law. This Discussion Paper outlines the following five ‘Key 
Elements’ that must be considered and includes options for 
discussion. They are:

1. Rights and Responsibilities to Provide Safe Drinking 
Water.

2. Creating First Nations Water Governance Institutions.

3. Trans-boundary Governance: Decision Making with 
Provinces and Territories to Protect and Manage Water.

4. Financing of Safe Drinking Water and Wastewater 
Treatment.

5. Ensuring Provision of Safe Drinking Water and Sanitation.

Your feedback on these issues and the many others issues that 
must be considered is required.  In addition, if you participated at 
one of the regionally led engagement sessions across the country, 
please contact us at FirstNationsWater@afn.ca with your feed-
back.  All of the supporting materials are available at: https://
www.afn.ca/policy-sectors/housing-infrastructure-water-emer-
gency-services/water/

Introduction: Outline of the Problem
First Nations Relationship to Water Then and Now?
The sacred relationships between First Nations and water have 
existed since time immemorial.  The imposition of federal law, the 
creation of reserves and the last 152 years of colonization have 
radically damaged those relationships. Throughout Turtle Island, 
First Nations have consistently fought to protect water and for 
recognition of our sacred relationships with water.  For example, 
this translation of a section of the Haudenasaunee Ohen:ton Kari-
hwatehkwen (‘Thanksgiving Address’) reflects a profound under-
standing of water’s importance and the respect we must have for it:

1

1   Haudenosaunee Thanksgiving Address - 3 | Dance For All People. (2017, May 25). Retrieved April 9, 2019, from https://danceforallpeople.com/haudenosaunee-thanksgiving-
address/haudenosaunee-thanksgiving-address-3/ 

 “We give thanks to all the waters of the 
world for quenching our thirst and providing us with strength. 
Water is life. We know its power in many forms‐ waterfalls and 
rain, mists and streams, rivers and oceans. With one mind, we 
send greetings and thanks to the spirit of Water."¹
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Today three federal government departments control delivery 
of services to First Nations concerning water on reserves; the 
Minister of Indigenous Services Canada (ISC)², Health Canada 
(HC), and the Department of Environment and Climate 
Change Canada (ECCC). 

What Needs to Change?
When contrasted with what the rest of Canada takes for granted, 
First Nations do not have equitable access to clean drinking water 
and adequate sanitation. Canada’s own experts and advisors have 
consistently condemned this situation, dating back to at least the 
publication of the Royal Commission Report on Aboriginal Peo-
ples in 1995.³ The current federal government has committed to 
addressing the most critical situations by committing to support 
measures to remove all Long-Term Drinking Water Advisories (LT-
DWAs) on public systems by March of 2021.  This is a good first 
step, but it does not address the fundamental deficiencies that 
created bad water and sanitation in the first place, and does not 
supply the legal and policy tools needed to ensure that the provi-
sion of clean drinking water is sustainable.

So how do we develop a law that will support clean water and 
good sanitation that will be sustainable for future generations of 
First Nations?

The Safe Drinking Water for First Nations Act  
is a Critical Part of the Problem?
This discussion paper looks at what to do about the Safe Drink-
ing Water for First Nations Act (SDWFNA), a piece of legislation 
introduced by the Harper government in 2013. The SDWFNA 
was consistently opposed by many First Nations before it was 
introduced and since its introduction, numerous AFN Resolu-
tions have been passed by the Chiefs-in-Assembly⁴ opposing it. 

Many First Nations indicate that consultation was inade-
quate. As well, many First Nations have expressed deep con-
cerns over the following legal issues with the SDWFNA: 

• It was brought into force without resources or a 
comprehensive plan to address the underlying capac-
ity issues, contrary to the recommendations of the 
Government of Canada’s own Expert Panel Report;

• It contains no funding mechanisms to enable First  
Nations to meet regulatory requirements;

• It ignores and suggests an overriding of First Nations’ 
jurisdiction, aboriginal and treaty rights over water and 
fundamental rights of self-determination;

• It contains provisions contrary to the Crown’s fiduciary 
responsibility to First Nations and purports to transfer 
unlimited liability from the Crown to First Nations for the 
broken and deteriorating systems that federal policy built;

• It fails to respect and integrate First Nations laws, legal 
orders, processes and institutions of governance;

• It contains no meaningful mechanisms to protect off-
reserve sources of drinking water; 

• It relies for its implementation on regulations which 
can be altered and which are vulnerable to changes in 
Canada’s political priorities;

• It purports to authorize the broad delegation of responsi-
bilities for legislation, administration and enforcement to 
non-accountable bodies, including potentially third party 
contractors;

• It anticipates forcing First Nations’ systems into 
mandatory third-party management if systems do not 
comply with standards to be developed by regulation.

2

2   Formerly “Indigenous and Northern Affairs Canada”, formerly “Indian Affairs” all of which were dissolved in August 2017 to create “Crown-Indigenous Relations and Northern 
Affairs Canada” and “Indigenous Services Canada”.

3   Reconciling Promises and Reality: Clean Drinking Water for First Nations, Feb. 2018 | Published by: David Suzuki Foundation. Jessica Lukawiecki, Rachel Plotkin, Alaya Boisvert. 
ISBN: 978-1-988424-13-2 Available here: https://davidsuzuki.org/science-learning-centre-article/reconciling-promises-and-reality-clean-drinking-water-for-first-nations/

4   See the following Resolutions: 2012/20: National First Nations Water Strategy, 2014/29: Right to Safe Drinking Water on Reserve, 2015/65: Support for First Nations for the Safe 
Water Project, 2015/70: Support for Housing, Water and Infrastructure, 2015/74: First Nations Water, Infrastructure and Housing Commission, 2017/26: Safe Drinking Water for 
First Nations Act, 2017/88: First Nations led Engagement Process for Safe Drinking Water Legislation, 2018/01: First Nations Led Process to Develop New Federal Safe Drinking 
Water Legislation, 2018/26: Support for a First Nations Safe Drinking Water Legislation Preliminary Concepts. All are available here: https://www.afn.ca/resolutions/ 

Question: How do we create a law that respects 
First Nation’s spiritual/moral/ethical relationships 
with water and the narrower colonial view of water 
as a ‘resource’ to be ‘managed’?
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The Question of Funding?
Closing the resource gap regarding water infrastructure and 
operations and maintenance funding is critical to any mean-
ingful response to the First Nations water crisis. Legal scholars 
have identified chronic underfunding as a violation of Canada’s 
Charter of Rights and Freedoms⁵ and as a fundamental breach 
of the fiduciary responsibility held by the Crown in regards to 
First Nations.

Numerous studies have concluded that the resource gap must 
close and the chronic systemic underfunding of First Nations’ 
water infrastructure must end⁶ and current analytical models 
used to determine funding levels must be challenged.⁷ Canada’s 
own Expert Panel on Safe Drinking Water stated in 2006 that  
“…it  would not be credible to go forward with any regulatory  
regime without adequate capacity to satisfy the regulatory 
requirements.”⁸ The Senate in its 2007 Final Report on First  
Nations Safe Drinking Water agreed stating that:

The existing SDWFNA created a system of strong obligations 
backed up significant penalties including imprisonment, without 
dedicating sufficient resources to implementation. What makes 
this more troubling is that the actual needs of First Nations wa-
ter and waste water infrastructure have been studied extensive-
ly and the crucial nature of adequate funding is well understood.

3

5   Chalifour, N. J. (2013). Environmental Discrimination and the Charter’s Equality Guarantee: The Case of Drinking Water for First Nations Living on Reserves. Revue générale de droit, 
43, 183–222. https://doi.org/10.7202/1021214ar | See also: Boyd, D. (2011). No taps, no toilets: First Nations and the constitutional right to water in Canada. McGill Law Journal/
Revue de droit de McGill, 57(1), 81-134.

6   Report of the Royal Commission on Aboriginal Peoples, Gathering Strength, (1996).  See also: Walkerton Inquiry (Ont.), O'Connor, D. R., & Ontario. (2002). Report of the Walker-
ton Inquiry. Toronto: Ontario Ministry of the Attorney General. Canada, Report of the Expert Panel on Safe Drinking Water on Reserve, Volume 1, November 2006

 Office of the Parliamentary Budget Officer. (2017). Budget Sufficiency for First Nations Water and Wastewater Infrastructure.
7   There are other analytical approaches that could perhaps be applied. See, for example: Thompson, E. (2016). Investigating drinking water advisories in First Nations communities 

through data mining (Doctoral dissertation). Available at: https://atrium2.lib.uoguelph.ca/xmlui/handle/10214/10021
8   Canada, Report of the Expert Panel on Safe Drinking Water on Reserve, Volume 1, November 2006, p. 49. The Report can be consulted on-line at: http://publications.gc.ca/site/

eng/298371/publication.html
9   “Safe Drinking Water for First Nations” Final report of The Standing Senate Committee on Aboriginal Peoples, 2007. Available here: http://publications.gc.ca/collections/collec-

tion_2011/sen/yc28-0/YC28-0-391-8-eng.pdf

Water and wastewater systems on  
First Nations Reserves 2010-11 

• 484,000 indigenous people living in 112,800 
houses, across 571 First Nations. 

• 807 drinking water systems serving 560 First 
Nations. The remaining 11 First Nations were 
serviced solely by individual water supplies. 

• 532 wastewater systems serving 418 First 
Nations. The remaining 153 First Nations were 
serviced solely by individual septic systems. 

• 314 (39%) of the drinking water systems were 
categorized as high risk and 278 (34%) were 
categorized as medium risk. 

• 72 (14%) of 532 inspected sewer systems were 
categorized as high overall risk, 272 (51%) as 
medium overall risk, and 188 (35%) as low 
overall risk. 

Source: Budget Sufficiency for First Nations Water 
and Wastewater Infrastructure (Dec. 2017) Office 
of the Parliamentary Budget Officer.  https://www.
pbo-dpb.gc.ca/web/default/files/Documents/Re-
ports/2017/FN%20Water/FN_Water_EN.pdf

 “Regulatory standards, in the absence of 
the physical and human capacity to meet them, are unlikely 
to improve the quality and delivery of drinking water on‐re‐
serve and may in fact worsen the situation."⁹
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The last national assessment of First Nations water and waste-
water systems was conducted in 2011 (the Neegan-Burnside 
Report)10. It reported that to meet First Nations’ basic needs 
through 2020 a capital investment of $4.68 billion was needed, 
with another $418 million required annually for Operations and 
Maintenance (O&M) costs. 11

In December 2017 the Parliamentary Budget Officer reported 
that meeting the current and future needs of First Nations’ water 
and wastewater to 2020 would cost $3.2 billion in capital invest-
ment with annual O&M costs of $361 million 12. The Parliamentary 
Budget Officer found that since 2011-2012 the total histori-
cal spending including the spending announced in Budget 2016 
($1.8 billion) and other potential funding sources only covered 
50-70% of the total investment needs of First Nations.

The existing government analyses represent bare mini-
mums.  Issues that make these numbers suspect include:

• Under-estimation of First Nations population 

growth, particularly in light of the Descheneaux deci-
sion13 arising from the Crown’s sex-based inequities 
in ‘Indian’ registration.

• The Crown’s funding focuses on per-capita funding  
of services to status ‘Indians’ on reserve rather than 
the needs of all individuals (who may not qualify as 
status ‘Indians’) who live within the community and 

use water services or off-reserve populations that wish  
to return to their communities but cannot due to inad-
equate infrastructure.

• The funding First Nations receive is not equitable  
when compared to neighbouring communities.

• There is a burgeoning number of water and wastewa-
ter systems that will all need to be replaced within the 
next 10 years or the gains made in eliminating LT-
DWAs will be reversed.14

In Budget 2016, Canada committed targeted investments  
of $1.8 billion over five years for First Nation water and 
wastewater infrastructure via the First Nation Water and 
Wastewater Enhanced Program.15

Through these investments, the Government committed to im-
prove on-reserve water and wastewater infrastructure, to sup-
port proper facility O&M, and to end all long-term drinking 
water advisories affecting public systems on reserve by 2021. 

Budget 2016 also included $141.7 million over five years in 
new funding to improve drinking water monitoring and testing 
on reserve.

Question: Because the amounts of money 
needed to meet long-term core First Nations 
infrastructure needs are massive, at absolute 
minimum $15.4 billion, are there innovative 
ways to secure these resources in a manner that 
creates a ‘win-win’ situation for Canadians and 
for First Nations? 

10  National Assessment of First Nations Water and Wastewater Systems – 2009-2011. Available here: https://www.aadnc-aandc.gc.ca/eng/1313426883501/1313426958782#RPTS
11  Neegan Burnside Ltd. (2011). National Assessment of First Nations Water and Wastewater Systems- National Roll-Up Report. Retrieved from Department of Indian and Northern 

Affairs Canada: http://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/enr_wtr_nawws_rurnat_rurnat_1313761126676_eng.pdf 
12  Office of the Parliamentary Budget Officer. (2017). Budget Sufficiency for First Nations Water and Wastewater Infrastructure (Page 12). Retrieved from https://www.pbo-dpb.

gc.ca/web/default/files/Documents/Reports/2017/FN%20Water/FN_Water_EN.pdf
13  Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555 (CanLII), <http://canlii.ca/t/glzhm>, retrieved on 2019-03-14
14  Neegan Burnside Ltd. (2011). National Assessment of First Nations Water and Wastewater Systems- National Roll-Up Report. Retrieved from Department of Indian and Northern 

Affairs Canada: http://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/enr_wtr_nawws_rurnat_rurnat_1313761126676_eng.pdf
15  Government of Canada. Water in First Nation communities. (2017, May 25). Retrieved April 9, 2019, from https://www.sac-isc.gc.ca/eng/1100100034879/1521124927588

Question: The more ‘certain’ a funding arrange-
ment the less ‘responsive’ it will be to actively 
changing needs.  Do First Nations want a strong 
guarantee of an amount of money or a process 
that is responsive to changes but also prone to 
being changed due to political changes?

4
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Budget 2018 committed an additional $172.6 million over three 
years to build on the objectives of the $1.8 billion provided in Bud-
get 2016.  Budget 2019 added another $739 million over 5 years 
for water infrastructure O&M funding. The total amount com-
mitted by the current government since 2015 for First Nations 
water infrastructure is approximately $2.55 billion.

Despite current funding increases, the full needs of First  
Nations are not being met. ISC does not financially support 
wells or systems that serve less than 5 homes for example.  
Approximately 15% of First Nations homes on reserve or 
about 17,000 homes across the country as of 2011, are ser-
viced by systems that fall entirely outside of the federal gov-
ernment’s current commitments.16 First Nations who lack 
any infrastructure whatsoever (such as the newly formed 
24,000 member Qalipu Mi’kmaq First Nations), or those 
that rely heavily on wells or septic systems (such as many 
First Nations in Treaties 6, 7 and 8) are not addressed by the 
current federal government’s singular focus on clearing the 
LT-DWAs. Further, ISC has acknowledged that some of the 
LT-DWAs are being addressed through temporary measures 
that don’t supply a sustainable solution.17

What legal structure will support our preferred water future 
and bind the Crown to a shared commitment to attain the 
safe drinking water and adequate sanitation to which all First 
Nations are entitled?

Should the new legislation or regulations mandate a certain 
level of funding? How would a new formula be developed?  
Could there be a phased-in approach to addressing infrastruc-
ture needs? 

Finally, there is the question of liability for existing and future 
infrastructure systems. How will existing and future liabilities 
associated with aging and inadequate water infrastructure 
should be addressed?

5

Question: O&M funding is critical to the lifes-
pan and functionality of infrastructure so how 
should a new law approach the balance be-
tween ‘Capital Investment’ and ‘Operations and 
Maintenance’ funding? Does it matter that wa-
ter and wastewater are ‘critical infrastructure’?

Off-reserve 

Jurisdiction

Fiduciary 

Obligations

Financial 

Authority

Providing  

Services

Operations & 

Maintenance

Crown 
Liability

First Nation' 
Liability

16  Office of the Parliamentary Budget Officer. (2017). Budget Sufficiency for First Nations Water and Wastewater Infrastructure (Page 12). Retrieved from https://www.pbo-dpb.gc.
ca/web/default/files/Documents/Reports/2017/FN%20Water/FN_Water_EN.pdf | See also: Neegan Burnside Ltd.. (2011). National Assessment of First Nations Water and 
Wastewater Systems National Final Roll-Up Report. Retrieved from https://www.aadnc-aandc.gc.ca/eng/1313770257504/1313770328745

17  David Suzuki Foundation. (2018). Reconciling Promises and Reality: Clean Drinking Water for First Nations (Page 9). Retrieved from https://davidsuzuki.org/wp-content/up-
loads/2018/02/reconciling-promises-reality-clean-drinking-water-first-nations.pdf

Question: Increasing First Nation’s care and  
control over infrastructure means taking on more 
liability. What is the right balance between Chief 
and Council (or other governance structures) 
power to design, construct, operate and de-
commission water infrastructure? What should 
be done about historic crown liability?
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Context: The SDWFNA
What is a Law and What Type of Law is the SDWFNA?
‘Law’ takes many forms for First Nations.  Our own laws and legal 
orders continue despite colonization18 but as a practical matter, 
the assertion of sovereignty by the Crown and the associated le-
gal system cannot be ignored.

Under the existing SDWFNA, Cabinet has been delegated the 
power to create regulations that will govern the provision of 
drinking water in First Nations. The SDWFNA is ‘framework’ legis-
lation meaning that while it is currently ‘in force’ it is not fully 
‘operationalized’ because these regulations, which are neces-
sary to carry out its broad mandate, are not yet developed.  
The SDWFNA authorizes Cabinet to create regulations with 
respect to 11 broad categories, namely:

1. Protection of sources of drinking water 

2. Drinking water and wastewater systems 

3. Distribution of drinking water and collection  
 of wastewater 

4. Training and certification of operators

5. Treatment standards (based on the Canadian  
 Drinking Water Guidelines)

6. Monitoring, sampling, and testing 

7. Collection, recording, and reporting of information 

8. Handling, use and disposal of products of wastewater  
 treatment 

9. Emergency measures in response to the contamination  
 of drinking water

10. Verification of compliance 

11. Appeal mechanisms

The SDWFNA is silent as to any role or rights of First Nations 
with respect to creating these regulations. 

Why Repeal the SDWFNA?
While in opposition, the Liberal party condemned this legislation 
when it was passed in the last government.19 Many agree that 
the following key elements of the existing Act are completely 
unacceptable:

• It contains no commitment to the financial resources 
necessary for adequate water and wastewater infra-
structure.

• There was no meaningful consultation with First  
Nations on its creation, implementation or the numer-
ous infringements on First Nations rights and title that 
it creates.

• It explicitly overrides and overrules all First Nations laws 
and legal orders regarding water and wastewater that 
conflict with the SDWFNA.

• It imposes significant penalties, including imprisonment, 
seizure of on-reserve assets and third-party manage-
ment in the event of non-compliance by a First Nation.

• It repeatedly attempts to absolve the Crown of past  
and future liability for systemic and chronic underfund-
ing and the extensive consequences that result.

Therefore, the current SDWFNA should be repealed and re-
placed with a law that reflects the modern Nation-to-Nation 
approach predicated on respect, consultation, and reconcili-
ation. The replacement legislation must be based on recogni-
tion and implementation of our right to self-determination, 
our aboriginal and treaty rights, including the inherent right 
of self-government.20

How to Replace the SDWFNA?
A new First Nations Water Law can be developed to replace the 
existing unacceptable Act. First Nations have proposed and the 
current government has supported ‘co-development’ of legisla-
tion, which is a relatively new and voluntary process where parties 
work together in order to produce an agreed upon piece  

6

18  Borrows, J. (2010). Canada's Indigenous Constitution. Toronto, Canada: University of Toronto Press. Napoleon, V. A. L. (2016, October 28). What is Indigenous Law? Retrieved April 
9, 2019, from https://www.uvic.ca/law/about/indigenous/indigenouslawresearchunit/index.php | Littlechild, D. B. (2014). Transformation and Re-Formation: First Nations and 
Water in Canada. Retrieved from https://dspace.library.uvic.ca/bitstream/handle/1828/5826/Littlechild_Danika_LLM_2014.pdf?sequence=1&isAllowed=y 

19  “Remarks by Justin Trudeau at the Assembly of First Nations 36th Annual General Assembly”. (July, 2015). https://www.liberal.ca/realchange/justin-trudeau-at-the-assembly-of-
first-nations-36th-annual-general-assembly/

20  See: Government of Canada. Principles respecting the Government of Canada’s relationship with Indigenous Peoples. (2018).  https://www.justice.gc.ca/eng/csj-sjc/principles-
principes.html 
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of legislation. Co-development of new First Nations water leg-
islation is expressly mandated in AFN Resolutions 88/2017, 
01/2018 and 26/2018. Co-development has been successfully 
used in developing the recently introduced Indigenous Family 
Unity Services Act and the Indigenous Languages Act. It should be 
noted that co-development of Provincial and Territorial water leg-
islation has not yet occurred although some jurisdictions are en-
gaging co-management arrangements. 21

What About the Duty to Consult?
Note that co-development does not eliminate the duty of con-
sultation and accommodation. Following the co-development 
of a draft framework for this new legislation, it remains the 

constitutional obligation of the Crown to consult with First  
Nations and regional First Nation organizations on the individual 
impacts on rights and existing legal systems when the new law is 
introduced. That said, consultation on a law that has been co-de-
veloped could proceed more smoothly given that First Nations 
and the Crown worked together to develop a new First Nations 
Water Law that addresses the needs and concerns of the parties. 

What is The Process of Legislative Reform?
As shown in the diagram below, the proposed co-development 
process includes this National Engagement process; your views 
and contributions are vital to making an idea that is good in prin-
ciple into something that works in practice. 

Key Elements and Options for New First Nations Safe Drinking Water Legislation

1. Rights and Responsibilities to Provide Safe Drinking Water
The federal government has the responsibility to provide safe 
drinking water and sanitation for First Nations, and the new First 
Nations water law must say that clearly. Canada also has a legal 

obligation to provide safe drinking water and sanitation services in 
a non-discriminatory manner. First Nations also have rights and 
title to/in water, although the precise nature and extent of these 

7

21  The Northwest Territories has shared governance and co-management of water under First Nations land claims structure, and they are currently revising the NWT Waters Act 
though co-development. See also: https://poliswaterproject.org/polis-research-publication/pathways-partnerships/ and http://cwn-rce.ca/report/colonial-indigenous-water-
governance-in-unceded-indigenous-territories-in-british-columbia/
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rights has not yet been ruled upon extensively by the Courts.22

Further, the Declaration on the Rights of Indigenous People and 
the United Nations Sustainable Development Goals represent 
international articulations of the rights to safe drinking water and 
sanitation. The key question is how to ensure federal legislation 
creates mandatory provisions that bind the federal government 
to ensure the provision of safe drinking water and adequate sani-
tation to First Nations but that do not implicitly or explicitly limit, 
narrow, impact or affect First Nation water rights. The following 
options are put forward as a starting point for dialogue:

• Option 1: Do not characterize ‘aboriginal’ rights  
to water in the legislation. 
 
Pros: May be easier to pass the legislation, which 
doesn’t risk committing First Nations to delineating  
the scope of their rights in a way that might be prob-
lematic in the future. 
 
Cons: Silence may be taken as acquiescence and First  
Nations rights and title may be further disregarded in 
implementation of the law, loss of an opportunity to 
agree upon the precise scope and extent of First Nation 
rights and title, and may undercut the future assertion 
of First Nations rights and title.

• Option 2: Characterize Crown and First Nations  
water rights directly in the legislation. 
 
Pros: Provides some certainty to all parties, provides  
a clear link between the rights and responsibilities of the 
Crown and First Nations. Creates a clear legal standard. 
 
Cons: Complex to negotiate particularly in the form  
of a statute with national reach, significant potential  
for creating legal precedents and high possibility of liti-
gation, risks creating a ‘crystallization’ of rights and title 
that doesn’t let them grow and adapt to new situations.

• Option 3: Characterize Crown and First Nations rights 
in an ‘aspirational’ form (in a preamble) with a strong 
‘non-derogation and non-abrogation’ of rights clause 
in the body of the legislation. 
 
Pros: Provides some certainty to all parties, provides a 
clear link between the rights and responsibilities of the 
Crown and First Nations. Creates a clear legal standard. 
 
Cons: Complex to negotiate particularly in the form  
of a statute with national reach, significant potential  
for creating legal precedents and high possibility of liti-
gation, risks creating a ‘crystallization’ of rights and title 
that doesn’t let them grow and adapt to new situations.

2. Creating First Nations Water Governance Institutions
First Nations care and control over our waters and related infra-
structure is a core objective. To this end, the Chiefs-in-Assembly 
have called for the creation of a First Nations Water Commission 
and Indigenous Services Canada is formally mandated to “…to 
support and empower Indigenous peoples to independently de-
liver services…“23. The questions are: what options are available to 
create new governance systems for First Nations water and 
wastewater infrastructure and how do we ensure that Commis-
sion is built to serve the needs of First Nations while still respect-
ing the autonomy of individual Nations and their right to free, 
prior and informed consent? 

Regional approaches such as the recently created Atlantic First 
Nations Water Authority24 and the BC First Nations Housing and 
Infrastructure Council25 are breaking new paths towards First  
Nations taking care and control over their own water infrastruc-
ture. It is critical that the repeal and replacement of the SDWFNA 
support these kinds of initiatives and not disrupt this good work, 
instead working synergistically to support them. 
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22  See: “Testing the Waters: Aboriginal Title Claims to Water Spaces and Submerged Lands-An Overview” Paula Quaig. 2004.  At p. 689 referencing Delgamuukw at [178-180]  
See also: Halalt First Nation v. British Columbia (Environment), 2011 BCSC 945 (CanLII), http://canlii.ca/t/fm9d8 | Saik’uz First Nation and Stellat’en First Nation v. Rio Tinto Alcan 
Inc., 2015 BCCA 154 (CanLII), <http://canlii.ca/t/gh6c7. Appeal to the SCC dismissed (Rio Tinto Alcan Inc. v. Jackie Thomas on her own behalf and on behalf of all members of the 
Saik'uz First Nation, et al., 2015 CanLII 66255 (SCC), <http://canlii.ca/t/glngv) Chief Sharleen Gale in her own right and on behalf of the members of the Fort Nelson First Nation v. 
Assistant Regional Water Manager (Nexen Inc.) 2012-WAT-013(c), at [468], citing Delgamuukw at para. [168]

 “Lifeblood of the Land. Aboriginal Peoples’ Water Rights in British Columbia” EAGLE. e d. Ardith Walkem et al., June 2004
 “Oral Narratives, Customary Laws and Indigenous Water Rights in Canada” Doctoral Thesis of Marlowe Gregory Sam. 2008. (UBC)
 “Aboriginal Title to the Beds of Water Bodies”. H.W. Roger Townshend. 
24  See https://www.watercanada.net/atlantic-first-nations-water-authority-appoints-board-of-directors/ 
25  See https://www.fnhic-bc.ca/ 
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Equally important is ensuring respect and support for First  
Nations’ affirmations of their own laws and legal orders regarding 
water26 such as the Nadleh Whut’en and Stellat’en First Nations 
who proclaimed the Yinka Dene ‘Uza’hné Surface Water Manage-
ment Policy in 2016.27

Finally, it may not be easy to answer the question of how disputes 
should be settled with other water users such as industry or mu-
nicipalities. Below are some options of how to approach these 
questions in the legislation. 

• Option 1: Create a water governance approach and 
structure (i.e. First Nations Water Commission) in 
the legislation. 
 
Pros: Provides certainty and clarity to all parties;  
creates or improves First Nations institutional capac-
ity; can be structured to support local, regional, and 
national approaches; ensures safe drinking water  
is in the hands of First Nations. 
 
Cons: If improperly created, may restrict flexibility and 
local innovative approaches, may be prejudicial to First 
Nations’ existing structures and work in progress.

• Option 2: Create a high-level approach and struc-
ture for First Nations water governance to be grown 
organically at the national level using a First Nations 
Water Commission. 
 
Pros: Balances certainty and clarity with options to 
evolve organically, allows some national level gover-
nance with room for local approaches, helps address 
capacity problems. 
 
Cons: Might create a centralized system that some  
First Nations or regions don’t want, may be difficult 
to negotiate and may have strong opposition from 
provinces and territories; will need to be approached 
carefully to ensure that any delegation of authority 
to a centralized Commission is not used to undercut 

the Crown’s fiduciary responsibilities, to take inherent 
jurisdiction and authority from individual Nations, or to 
divert funding to First Nations and their existing organi-
zations. A clear needs-based funding commitment must 
accompany any delegation of responsibility.

• Option 3: Create an opt-in approach to exercising 
water governance. 
 
Pros: Allows for local variability in readiness of First Nations. 
 
Cons: Creates a “patchwork” of systems and approaches.

• Option 4: Don’t engage the water governance  
arrangements at all in the legislation. 
 
Pros: Easier to accomplish, leaves space for creating 
governance arrangements in future.

 Cons: Fails to use this opportunity to make improvements 
to existing governance approaches, doesn’t provide any 
clarity on an approach or structures in future. By default, 
may leave the administration of water regulation and fund-
ing to the same kind of ISC processes and policies which 
have hampered First Nations’ individual aspirations to at-
tain and sustain clean water and wastewater.

3. Transboundary Governance: Decision-Making with Prov-
inces and Territories to Protect and Manage Source Water
First Nations jurisdiction is a complex and contested matter.  
The Crown claims jurisdiction over water and the Constitution 
purports to exhaustively distribute jurisdiction to provinces and 
territories. Many First Nations resist this arrangement on numer-
ous interrelated grounds including but not limited to the express 
preservation of aboriginal and treaty rights under section 35 of 
the Constitution Act, 1982. It is clear that jurisdiction to protect 
sources of water (which often located off-reserve where provinc-
es and territories have extensive jurisdiction) is critical and the 
protection of sources of water is a core component of a multi-
barrier approach to water infrastructure. Therefore, First Nations 
must come to some kind of legal or functional arrangement with 
other orders of government. The question is how?

26  For example the Indigenous Law Research Unit at the University of Victoria Law Program has been engaged in substantive articulation and restatement of Indigenous water law, 
partnering with the Tsilhqot’in, Cowichan, and Lower Similkameen Nations.  See: https://www.uvic.ca/law/assets/docs/ilru/ILRU%20Case%20Note%20-%20Water%20Law%20
FINAL%20OCT%2026%202016.pdf

27  See http://www.nadleh.ca/files/3914/8849/8693/Our_Water_Laws.pdf 
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• Option 1: Confirm that the legislation supports First 
Nations’ exercising their jurisdiction and responsibili-
ties to protect off-reserve source water through  
agreements made with other Crown governments. 
 
Pros: Agreements could provide sufficient mutually 
agreed clarity to ensure source waters are protected;  
not defining First Nations jurisdiction but acknowl-
edging their power to make agreements with Crown 
governments can be beneficial; this approach is not in 
danger of federal ‘overreach’ into provincial jurisdic-
tion. 
 
Cons: Agreement is not mandatory and so may be 
exceedingly difficult to negotiate with oppositional 
provincial or territorial governments.

• Option 2: Set out First Nations jurisdiction to  
protect source waters off reserve. 
 
Pros: First Nations jurisdiction is acknowledged and 
implementable; avoids litigation to implement jurisdic-
tion. 
 
Cons: Likely to be opposed by provinces and territories 
and this provision would be seen as federal overreach 
without provincial / territorial agreement.

• Option 3: Don’t acknowledge First Nation’s jurisdic-
tion in the legislation. 
 
Pros: Easily accomplished, theoretically leaves space 
to negotiate/create arrangements with other orders of 
government. 
 
Cons: Silence may be interpreted as acquiescence in  
an asserted lack of jurisdiction which is problematic, 
particularly in provinces where the provinces/territories 
assert unqualified “ownership” over water resources, 
fails to seize a powerful legislative opportunity to pro-
vide clarity/instruction to other orders of government.

4. Financing Safe Drinking Water and Wastewater
The repeal and replacement of the SDWFNA is an opportunity 
for First Nations to work with the Crown to create a new  
approach to financing water and wastewater infrastructure 
using new or hybrid financing models or relying on existing 
statutory funding arrangements.
The issue of how to implement and transition in an orderly and 
predictable manner into a new funding approach with the con-

sent of First Nations is complex. How do First Nations create a 
structure that the Crown can and will support which does not 
compromise our own values and priorities? Numerous ques-
tions would have to be addressed, but the assumption is that 
First Nations seek their own institutions to manage their own 
affairs, including the provision of safe drinking water and ade-
quate sanitation.

• Option 1: Create a national funding mechanism  
to apply to all First Nations under the legislation. 
 
Pros: Provides certainty and clarity to all parties,  
predictable, transparent, and likely to get Crown  
buy-in in principle. 
 
Cons: May not be flexible enough, may be rejected  
by First Nations.
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Question: Which elements of water and waste-
water services will be paid for by the Crown and 
which will not?  Should First Nations move in the 
direction used by other governments who 
charge their community members fees or taxes 
in order to pay for all services? Finally should or 
could financing arrangements support the 
economies of scale that reduces the overall cost 
by communities who are working in groups 
through a hub model?
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• Option 2: Create a partial funding arrangement that 
defines principles and approaches (e.g. a commitment 
to ‘actual cost’ funding and asset management) but 
does not define specific processes for financing. 
 
Pros: Helps create some certainty while allowing for 
some flexibility and innovation, could be structured  
as a transitional approach while a more permanent  
solution and/or structure continues to be negotiated. 
 
Cons: Doesn’t create a guarantee for First Nations  
and risks that administration will fall by default to ISC 
policies which have frustrated First Nations’ aspirations 
and held important projects up for years.

• Option 3: Don’t address financing mechanisms in the 
new legislation. 
 
Pros: Easy to achieve as it is the Crown’s preferred  
option, allows for different financing arrangements  
to be created potentially. 
 
Cons: Fails to use this legislative reform to achieve some 
certainty for First Nations, perpetuates the unacceptable 
status-quo, and risks that administration will fall by default 
to ISC policies which have frustrated First Nations’ aspira-
tions and held important projects up for years.

5. Ensuring the Provision of Safe Drinking Water and Sanitation
The operation of water and wastewater systems is a complex 
process, particularly for First Nations that are remote and/or 
that face complex issues such as source water contamination, 
rapid growth, and/or poorly designed systems facing their 
rust-out capacity. A fundamental element question for the 
provision of safe drinking water is whether legislation makes it 
mandatory to meet certain minimum “standards” of water 
quality, operations, etc. If the legislation does not do this, then 
governments are required to try to deliver water quality that is 
of a certain quality set out in drinking water “guidelines.”  
Failure to attain these standards is not punishable as an of-
fense of any kind unless the law says so. Therefore, creating 
standards for operations is necessary and will help First Na-
tions avoid excessive liability and improve the level of services 
they can provide their members.

The question is do we use this legislative reform opportunity to 
create national standards or as a process to empower the creation 

of local standards, or some combination of both? Do we create 
specific standards and if so how do we ensure they evolve to allow 
for new technologies and new information (such as climate 
change and the risks to critical infrastructure operations)?  
Some options for discussion of these issues are below:

• Option 1: Set standards for operations that apply to all 
First Nations across Canada. 
 
Pros: Provides clarity and transparency to all parties, 
could allow for streamlining of standards and processes 
to make operations and training easier and cheaper, will 
likely appeal to the Crown and be able to attract buy-in; 
most transparent way to ensure safe drinking water; cre-
ates legal obligations that trigger funding. 
 
Cons: First Nations may resist these standards, scientific 
understanding is always evolving, complex to create and 
negotiate a full body of standards, ignores the reality of 
different local conditions and interacting with different 
provincial regimes, no need to reinvent the wheel.

• Option 2: Define a process for creating regional/local 
standards. 
 
Pros: Balances national approaches with regional innova-
tion and definition, utilizes the legislative reform opportu-
nity without imposing standards on First Nations. 
 
Cons: Implementation costs may be high, leaves uncer-
tainty as to outcomes, may entrench provincial or territo-
rial boundaries, approaches, and applying these varying 
regional standards may not provide the same levels of 
protection to all First Nations.

• Option 3: Do not address standards directly in the 
legislation or regulations. 
 
Pros: Easily accomplished, allows for First Nations to 
define their own approach. 

 Cons: Utterly fails to address operations standards, likely 
to create a ‘patchwork’ of standards that will be complex and 
difficult to work with, perpetuates status quo, will likely be 
resisted by the Crown, leaves First Nations vulnerable to ex-
ploitation by third parties and to cost cutting measures which 
would not be permissible in the face of enforceable standards.
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• Option 4: Define some national standards and  
delineate others for local/regional development.

 Pros: If properly implemented, can capture some of 
the best elements of Option 1 and Option 2, adopt-
ing certain measures (e.g. water quality requirements 
for drinking water, engineering standards) which are 
universally supported as national standard and others 
(e.g. source water planning) which inherently call for 
local input; supports more innovation, more respectful 
of First Nations autonomy rather than a single uniform 
standards for all elements.

 Cons: May be difficult to reach agreement on what elements 
are national and what are local; can lead to regional conflict, 
may be resisted by Crown who looks for a single solution. 

Other Key Elements of Safe Drinking Water and  
Sanitation: What Else Is Missing?
The five areas of key elements and options above only reflect  
a small portion of the issues that matter for First Nations safe 
drinking water and sanitation. Appended to this Discussion  
Paper is a critical document, the First Nations Safe Drinking 
Water Preliminary Concepts, which was endorsed by the 
Chiefs-in-Assembly in July of 2018 via AFN Resolution 26/2018: 
Support for a First Nations Safe Drinking Water Preliminary 
Concepts. Those Preliminary Concepts include many more 
subjects and ideas for further discussion. For the purposes of 
this Discussion Paper we ask two questions:

Question 1: What is missing from this Discussion Paper? Are 
there other matters that you want to talk about that wasn’t 
included? If so how would you like your voice to be heard? 
Please inform the facilitators at your Regional Engagement 
session or email your concerns to FirstNationsWater@afn.ca.

Question 2: Would you support the following:

1. A licensing regime for First Nations drinking water  
and wastewater systems; 

2. Entrenching the “precautionary principle” as the basis  
for setting standards;

3. Certification of all operators of drinking water  
and wastewater systems;

4. Inspection powers;

5. Strong prohibitions and penalties; 

6. Mandatory use of licensed and accredited laboratories 
for drinking water testing;

7. Mandatory duty to report adverse test results;

8. Statutory standard of care upon managers of drinking 
water systems;

9. "Community right-to-know" principles;

10. Meaningful public participation (non-First Nations)  
in standard-setting and decision-making under the Act;

11. Include procedures for First Nations citizens to require 
investigations of suspected drinking water offences; 

12. Prohibition of the transfer of ownership of drinking 
water systems to private companies.

Conclusion
This Discussion Paper was written to spark dialogue and pres-
ent options and questions for consideration by First Nations 
throughout Canada on what to do about our water and waste-
water future. The options set out in this paper may not be (and 
likely are not) the only ones worthy of consideration. The au-
thors of this paper have sought to assist First Nations in their 
own deliberations and not to substitute the thinking and dis-
cussions that needs to happen to generate the best ideas and 
build consensus as we move forward.

We have an opportunity to create a legal house for the future of 
water to live, grow and to replace an oppressive colonial stat-
ute with something that supports First Nations individual and 
collective aspirations for future generations. 

The existing legal structure that is the SDWFNA is dangerous 
and prejudicial to First Nations. As directed by the Chiefs-in-
Assembly, the Assembly of First Nations is advocating for re-
peal and replacement as soon as possible.

This is not an easy task and there are risks in this work. The 
consequences of failure or mistakes are significant. That is the 
nature of engaging with the most sacred, the foundation of life 
itself. Water is life. 

In conclusion, please approach the content of this Discussion 
Paper with your best intentions, your prayers and your dreams. 
Thank you for your time in joining us on this important work.

12
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Comments
We welcome your comments and views on the issues  
set out in this paper and encourage you to send to  
FirstNationsWater@afn.ca.

Acknowledgment
We give thanks first and foremost to water itself. Our sacred kin.  
In all of our languages and with all of our best we say thank you.

We also give thanks to the many who have come before in the 
struggle for water. In particular we acknowledge Grandmother 
and Water Walker Josephine Mandamin who passed away re-
cently. We acknowledge and hold-up the generations of water 
warrior and knowledge keepers who have held on to the wis-
dom needed to uphold our sacred obligations and responsibili-
ty to water and to life itself, in all of its forms. Thank you.

Finally we acknowledge those who are yet to come. Those who 
will live the consequences of this work. You are here, in our 
hearts and minds, and we look forward to the time when you 
join us. We acknowledge you and say thank you for continuing 
this work for water in the time yet to come. 

Appendix
We give thanks first and foremost to water itself.  
Our sacred kin. In all of our languages and with all  
of our best we say thank you.
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a. 2012/20: National First Nations Water Strategy, 
b. 2014/29: Right to Safe Drinking Water on Reserve, 
c. 2015/65: Support for First Nations for the Safe Water  
    Project,  
d. 2015/70: Support for Housing, Water and Infrastructure,  
e. 2015/74: First Nations Water, Infrastructure and  
    Housing Commission, 
f. 2017/26: Safe Drinking Water for First Nations Act, 
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    Safe Drinking Water Legislation,  
h. 2018/01: First Nations Led Process to Develop New  
    Federal Safe Drinking Water Legislation, 
i. 2018/26: Support for a First Nations Safe Drinking  
   Water Legislation Preliminary Concepts

2. Concept Paper on the Process to Develop a New  
Federal Bill on Safe Drinking Water for First Nations

3. AFN Issue Update - Housing and Infrastructure:  
Safe Water for First Nations, March 2019

4. First Nations Safe Drinking Water Preliminary Concepts
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